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THE CRIME WAVE—ITS CAUSES AND 
CURE. 


From the ambitious title of this edi- 
torial one would suppose the writer needed 
a guardian if within the compass of a few 
columns of type he proposed completely to 
state and solve one of the gravest problems 
that has ever confronted organized society 
in this or any other age. But we do not 
purpose in this editorial to do other than 
to call attention to a few self-evident 
truths and then to “exhort” a little in the 
’ endeavor to bring a few sinners to the 
mourners’ bench. 


In the first place, is there a crime wave? 
There can be no doubt about it. For over 
two years crimes of all kinds have been rap- 
idly increasing. In one city automobile 
thefts increased over 100 per cent. From 
every section of the country come reports 
of increase of crime—murders, burglaries, 
thefts, robberies, etc., and this in spite of 
greater wealth, higher salaries, healthier en- 
vironments, better schools, no saloons, no 
red light districts, and regulated amuse- 
ments. 


Of one or two things we may be sure. 
First that poverty does not necessarily con- 
duce to criminality any more than prosper- 
ity acts as a restraint. Second, legislation 
does not reform men and multiplying the 
number of different kinds of criminal of- 
fenses serves only to dull the public con- 
science with respect to crime. ‘Then what 
are the causes for the present increase of 
crime in this country? 


In the first place some allowance must be 
made for the reaction from the tension of 
war. The restraints imposed by war con- 
ditions, both on civilian and soldier, cause 
both, when these restraints are removed, to 
seek compensation in giving free rein to 
passions hitherto kept in leash. Moreover, 





many young men who entered the army 
have no desire or have not been able to 
get back into the grooves out of which 
they were pulled and are now nothing but 
roving freebooters in our big cities like 
the pirates that infested the seas and the 
outlaws who lived in the hills and forests in 
past ages. 


Aside, however, from the accidental and 
temporary influences of the war there are 
three growing fundamental causes for the 
present increase of crime which in all ages 
have always produced the same effects: 
first, an increasing indifference to religion ; 
second, a decline in the character and in- 
fluence of the home; and third, a decreasing 
respect for law and authority. 


The history of England, as of every other 
country proves that when the people are 
true to their religious ideals there is quiet- 
ness in the land. There is no restraining 
influence in the world as strong as a man’s 
conscience. Religion acts upon the con- 
science and the state can find no more ef- 
fective support than in a vigorous faith in 
Deity. The Bible says that “the fear of 
God is the beginning of wisdom.” ‘There 
is no doubt that the fear of God restrains 
not a few men where the fear of the law 
would not be any deterrent at all. It is 
a noteworthy fact that anarchists almost 
invariably begin a campaign against law 
and order by an attack upon faith and reli- 
gion. They are wise enough to know that 
a religious man’s conscience would make 
him a very poor anarchist. 

The cure of crime in this respect, there- 
fore, is a strong revival of belief in the 
supernatural to counteract the gross mate- 
rialism of present day philosophies. Mere 
social service agencies will not take the 
place of deep religious convictions. ‘There 
must be some restraint imposed by a per- 
son’s own conscience and sanctioned by 
faith in a Supreme Being who punishes dis- 
obedience and rewards faith and virtue be- 
fore there can be any sound basis for a 
law abiding organization of society. 
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In the second place, the home must be- 
come the most sacred of all human insti- 
The influence of a pure and help- 
ful home-life is, next to the restraints of 
religion, the most powerful influence for 
good in every organization of society. It 
has become trite to say that the home is 
the foundation of human government. We 
should go further and say that it is gov- 
ernment. The state is a paterfamilias— 
the great father of a family composed of 
many families and is no stronger than the 
family relations of which it is composed. 
A king who wishes to be secure on his 
throne will recognize every head of a fam- 
ily as an underlord of very great dignity, 
and every state which hopes to avoid 
the rocks of dissolution and anarchy must 
make it a matter of the highest public pol- 
icy to conserve parental authority and stamp 
out every thing which tends to subvert the 
home and its influence. 


tutions. 


Finally the law and its administration 
must be put back to its high place in the 
affection and respect of the people. The 
people must be taught to recognize the law 
as part of their very being and not a thing 
apart which interferes with the satisfac- 
tion of their desires and which may be put 
aside with contempt and nullified by eva- 
sion and indifference. 


Public opinion should remain steadfast 
behind the law enforcement officer and his 
hands upheld as he stands between society 
and its enemies. The sheriff, the police 
officer and the prosecuting attorney must 
be men whose loyalty to society is unques- 
tioned and in the perforance of their duty 
should have the constant encouragement 
and support of the press and the people. 
It is hard to stand alone against the forces 
of evil in any community; it is discourag- 
ing to find that the whole burden of the 
enforcement of the law rests upon one’s 
own shoulders; but what must be the feel- 
ings of a faithful prosecuting officer when 
he finds citizens of high standing, because 
of relationship, friendship, business interest 





or any other reason, supporting a defend- 
ant and congratulating him upon his nar- 
row escape. Just as if he had escaped from 
a power inimical to society when most prob- 
ably it is true that that “one escape” has 
let in a flood of disorder that will sooner 
or later engulf the foolish men who did not 
see the danger that was likely to follow 
when the course of justice was impeded. 


Every prosecuting officer is also familiar 
with that social pervert who always “goes 
to the front” for a friend in trouble. The 
American people have been too prone to 
put friendship above patriotism. If we can- 
not make a man believe that if his friend 
goes “unwhipt of justice” somebody else’s 
friend must also be allowed to escape un- 
til he, as well as others, are deprived of the 
protection of the law, let us create a senti- 
ment that patriotism and law enforcement 
are complementary terms and that one who 
goes to the front to stop the prosecution of 
a criminal charge against a friend is as 
much a traitor as the soldier who gives aid 
to the enemy to secure his own or his 
friend’s release from capture. We have al- 
ways had the utmost contempt for the 
swarm of sycophantic whisperers around the 
prosecutor’s desk ‘seeking leniency or a 
nolle prosequi, and could never under- 
stand the sentiment which applauded such 
devotion to one’s friends at the expense of 
justice and the consequent injury to society 
when the law is evaded or defeated. Such 
men are very short sighted if they do not 
see that devotion to one’s friend does not 
require that they stab their nation in the 
back. 


Another ignorant meddler with the ad- 
ministration of law who is fast bringing 
ridicule and contempt upon the law is the 
maudlin sentimentalist who seeks to undo 
the work of the prosecuting officer by im- 
mediately seeking the release, pardon or 
parole of men convicted of crime. The 
worst enemy of society is the woman who 
appeals to public sympathy for the poor 
criminal who must go to the gallows or 
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languish in gaol. Sometimes the sympathy 
of the public is aroused not in behalf of 
the prisoner but in behalf of his mother or 
wife or children. The crime of the pris- 
oner is forgotten. ‘The man he murdered in 
cold blood is buried and overlooked but the 
wretch who defied the laws of God and 
man must go scot-free to rob and slay 
more victims and be released over and over 
again by sympathetic appeals which have 
done more to bring disrespect of law than any 
other one thing. A recent survey of crimes 
in one city revealed the fact that most of 
those recently convicted of crime had been 
paroled two or three times for other crimes 
of a similar character. 


The parole, except when used in rare 
cases, in behalf of first offenders, is today 
a very great menace to society. If it be 
true that some or many of those convicted 
of crime are irresponsible mental derelicts, 
let us recognize that fact and provide some 
intelligent method of caring for them or 
curing them of their mental disorders. ‘To 
release a maniac to ravage society is 
not fair to society and certainly does not 
benefit the maniac. It can make no differ- 
ence to society whether the man who has 
violated the law is a defective or a crimi- 
nal. In either case he must be deprived of 
his liberty. If he is irresponsible, that fact 
can be shown and the man sent to a hos- 
pital under an undeterminate sentence; if 
he is mentally and morally responsible for 
his act he must suffer not to satisfy any 
spirit of revenge on the part of society but 
to protect society. For the sanction of the 
law is the punishment which any violation 
of it entails. When the law is enforced 
inexorably without fear or favor so that 
every man knows that when he commits a 
crime he shall pay the penalty he hesitates 
upon embarking on such an adventure. 
But if he knows. that if he commits the 
crime influences can be immediately set in 
motion either to keep him from trial or to 





commute any sentence against him, he is 
ready to take a chance. 


Another reason a growing disrespect for 
law is sometimes found is in an incompetent 
No 
trial judge should have the right to free a 


trial court and an obsolete procedure. 


prisoner on the state’s evidence without a re- 
view of his action by a higher court. The 
defendant is not entitled to any greater 
The 


harshness of common law penalties which 


right in this respect than the state. 


compelled the courts to devise rules to pro- 
tect defendants from injustice are out of 
place in a day like this when the state needs 
protection from the loop holes through 
which many an enemy of society escapes 
to continue his depredations. So also the, 
rules of procedure of criminal law should 
be made less stringent. The defendant 
should be compelled to testify or his fail- 
ure to do so be held as an admission of guilt. 
The technical refinements of drawing indict- 
ments should be abolished and the eharge 
stated in the same simple way required in 


civil cases. There is no need to throw any 


unnecessary and artificial safeguards around 
one charged with crime today where a fair 
trial for the prisoner is much easier to se- 


cure than a fair trial for the state. 


Against the spirit of lawlessness that is 
now invading society like an epidemic let 
every good citizen stand firm. The law ex- 
presses the universal conscience of the peo- 
ple as to what is right and will prevail in 
the end. And Justice still stands in the 
midst holding the scales with an even hand 
and dispensing justice with a sword which 
still strikes hard and quick. It is our busi- 
ness to see to it that nothing is thrown into 
the balance to affect the proper measure- 
ment of guilt or to hold back the arm which 
requites the evil doer for his crime and up- 
holds the majesty of the people’s will ex- 
pressed by law. 
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NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONALITY OF LEVER ACT 
PREVENTING UNREASONABLE CHARGES 
FOR NECESSARIES.—Cases are multiplying 
in the Federal Courts based on Act of Congress 
of October 22, 1919 (41 Stat., 298, C. 80, Sec. 
2), known as the Lever Act which makes it a 
criminal offense to make any unjust or un- 
reasonable rate or charge in handling or deal- 
ing in or with any necessaries. 

The District Court for the Eastern District 
of Pennsylvania in the recent case of Lamborn 
v. McAvoy, 265 Fed. 944, takes its place on the 
side of those courts which have held the Act 
to be unconstitutional, because the offense of 
an “unreasonable charge” is not sufficiently de- 
fined and because the Act provides no test by 
which any man or the jury can determine 
whether a particular charge is reasonable or 
unreasonable. Other recent decisions of the 
Federal Courts have taken this view. United 
States v. Cohen Grocer Co., 264 Fed. 218 (Judge 
Faris, E. D. of Missouri); Detroit Creamery 
Co. v. Kinnane, 264 Fed. 845 (Judge Tuttle, E. 
D. of Michigan), 91 Cent. L. J. 152. The Act 
has been sustained in the following recent ca- 
ses: United States v. Rosenblum, 264 Fed. 578 
(Judge Thompson, W. D. Pennsylvania); Weed 
v. Lockwood (C. C. A. 2nd Dist. App., Judge 
Hazel, W. D., N. Y.); United States v. Spokane 
Dry Goods Co., 264 Fed. 845. 


In the Lamborn case plaintiff secured an in- 
junction against the defendant, United States 
Attorney, to prevent a threatened prosecution 
of plaintiff, a sugar merchant, for selling a 
large quantity of sugar at an unjust and unrea- 
sonable price. In its opinion the Court says 
of the Lever Act: 


“The present statute, however, leaves it open 
to the jury to determine whether it is unrea- 
sonable or unjust to make the rate or charge 
for necessaries, depending upon any number of 
undefined circumstances which may enter into 
the transaction. It leaves it uncertain, for in- 
stance, whether a man may lawfully base the 
price of his commodity upon a profit over the 
original price he paid for the identical article 
sold, whether he may lawfully make a price 
based upon general market conditions, whether 
he may make a profit based upon the average 
cost of a number of similar purchases, whether 
his selling price may be based upon the cost he 
would have to incur to replace the merchandise, 
and in general the jury may speculate as to any 
line of conduct, whether it would or would not 
justify a rate or charge, in determining whether 
it was unjust or unreasonable.” 


The whole controversy among the Federal 
judges over this question revolves around the 
question whether case of Tozer v. United States, 





52 Fed. 917, decided by Justice Brewer, sitting 
in the Circuit Court, has been overruled by 
subsequent decisions of the Supreme Court. Jus- 
tice Brewer’s language in the Tozer case is as 
follows: 


“In order to constitute a crime, the act must 
be one which the party is able to know in ad- 
vance whether it is.criminal or not. The crimi- 
nality of an act cannot depend upon whether a 
jury may think it reasonable or unreasonable 
There must be some definiteness and certainty. 
In the case of Railway Co. v. Dey, 35 Fed. 866, 
876, I had occasion to discuss this matter, and 
I quote therefrom as follows: ‘Now, the con- 
tention of complainant is that the substance of 
these provisions is that, if a railroad company 
charges an unreasonable rate, it shall be deemed 
a criminal, and punished by fine, and that such 
a statute is too indefinite and uncertain, no 
man being able to tell in advance what in fact 
is, or what any jury will find to be, a reasonable 
rate. If this were the construction to be placed 
upon this act as a whole, it would certainly be 
obnoxious to complainant’s criticism, for no 
penal law can be sustained unless its mandates 
are so clearly expressed that any ordinary per- 
son can determine in advance what he may and 
what he may not do under it,’” 


The judges who uphold the constitutionality 
of the Lever Act declare that the Supreme 
Court has overruled the Tozer case and repu- 
diated the rule that the word “reasonable” does 
not sufficiently qualify an act to make it crim- 
inal. They refer to the “rule of reason cases” 
construing the Sherman Act (Standard Oil and 
American Tobacco Co. cases) and especially to 
Justice Holmes Comment thereon in the case 
of Nash v. United States, 229 U. S. 376, 33 Sup. 
Ct. 781, where the learned judge said: 


“It is said that the crime thus defined by the 
statute contains in its definition an element of 
degree as to which estimates may differ, with 
the result that a man might find himself in 
prison because his honest judgment did not an- 
ticipate that of a jury of less competent men. 
The kindred proposition that ‘the criminality 
of an act cannot depend upon whether a jury 
may think it reasonable or unreasonable. There 
must be some definiteness and certainty’—is 
cited from the late Mr. Justice Brewer, sitting 
in the Circuit Court. Tozer v. United States, 
52 Fed. 917, 919. But, apart from the common 
law as to restraint of trade thus taken up by 
the statute, the law is full of instances where a 
man’s fate depends on his estimating rightly 
—that is, as the jury subsequently estimates it 
—some matter of degree. If his judgment is 
wrong, not only may he incur a fine or a short 
imprisonment, as here; he may incur the pen- 
alty of death. ‘An act causing death may be 
murder, manslaughter, or misadventure, ac- 
cording to the degree of danger attending it,’ 
by common experience in the circumstances 
known to the actor. ‘The very meaning of the 
fiction of implied malice in such cases at com- 
mon law was that a man might have to answer 
with his life for consequences which he neither 
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intended nor foresaw.’ Commonwealth v. 
Pierce, 138 Mass. 165, 178; Commonwealth v. 
Chance, 174 Mass. 245, 252. ‘The criterion in 
such cases is to examine whether common social 
duty would, under the circumstances, have sug- 
gested a more circumspect conduct.’ 1 East P. 
C. 262. If a man should kill another by driv- 
ing an automobile furiously into a crowd, he 
might be convicted of murder, however little 
he expected the result. See Reg. v. Desmond, 
and other illustrations in Stephen, Dig. Crim. 
Law, art. 223 (1st Ed.) p. 146. If he did no 
more than drive negligently through a street, 
he might get off with manslaughter or less. 
Reg. v. Swindall, 2 C. & K. 230; Rex. v. Burton, 
1 Strange, 481. And in the last case he might 
be held, although he himself thought that he 
was acting as a prudent man should. See The 
Germanic, 196 U. S. 589,.596. But, without fur- 
ther argument, the case is very nearly disposed 
of by Waters-Pierce Oil Co. v. Texas (No. 1) 
212 U. S. 86, 109, where Mr. Justice Brewer’s 
decision and other similar ones were cited in 
vain. We are of opinion that there is no con- 
stitutional difficulty in the way of enforcing the 
criminal part of the act.” 


We are inclined to the view, however, that 
the observations of Justice Holmes in the Nash 
case had no reference to conventional offenses 
unknown to the common law. A man knows 
what murder is; he may not know whether his 
particular conduct would be regarded as mur- 
der. But the offense constituted in the Lever 
Act is an unreasonable charge for necessaries. 
The gist of the offense is in the word ‘unrea- 
sonable” and not in the word “charge.” Hither- 
to it has been understood that a man could sell 
his property for any price he desired. This is 
not the common law offense of extortion which 
could only be committed by a public officer who 
exacted more in fees or otherwise than the law 
allowed. Here the law fixed a standard and the 
officer exceeded it. No standard is fixed by the 
Lever Act. A man may have bought sugar at 
10 cents and sold some of it for 11 cents, some 
for 12 cents, then 13 cents, 15 cents and finally 
20 cents a pound. At what point in the course 
of these transactions did he violate the Lever 
Act? In other words, when did the price be- 
come unreasonable? How is the ordinary busi- 
ness man or merchant to know when to stop? 
He ordinarily takes what the buyer is willing 
to offer. When is his act in accepting an offer 
for his merchandise criminal? Suppose wheat 
should go to $4.00, then to $5.00, then to $6.00 
per bushel. At what point would the farmer 
be liable for charging an unreasonable price? 

It is clear, it seems to us, that it is unfair 
and unjust to define a crime unknown to the 
common law by such an equivocal term as “un- 
reasonable.” If the crime is already known 
such as theft, murder, monopoly, etc., some 
conduct may be defined as sufficient to consti- 





tute this defense by the term unreasonable; 
but where the offense is carved out of a lawful 
act by declaring that if such an act becomes 
“unreasonable,” the doer will be punished, the 
uncertainty is so great as to give no notice 
whatever to the one who commits it, whether 
the act is criminal or not. Some standard must 
be set by the law itself by which the unrea- 
sonableness of the act can be determined. 








THE RELATION OF LEGAL AID TO 
THE MUNICIPALITY.* 


The formation and development of a vi- 
rile legal aid organization connected with 
our great municipalities is a question of 
vital concern to every thoughtful citizen, 
and one especially to be considered by our 
profession. To the great honor of the bar, 
few of its members refuse or even hesitate 
to perform legal work for the poor and 
unfortunate. In the smaller towns many of 
our best and influential lawyers, like their 
brethren of the medical profession, give 
much of their time as well as material assist- 
ance toward obtaining justice for those who 
cannot afford legal help in time of distress. 


In our larger communities, however, it 
is practically impossible thus to handle these 
legal problems. The poor and ignorant, 
many of whom are foreigners unacquainted 
with our language and customs, live in dis- 
tricts far removed from the life and activi- 
ties of the bar; the roads to the courts of 
justice and the paths leading to those who 
practice therein today are unknown and un- 
travelled by over eight million of our people 
living in our large and populous centers of 
habitation, many of whom at some period in 
their lives will have need of legal assistance. 


Our most thoughtful and competent au- 
thorities agree that injustice to the poor at 
present is responsible for the creation of 
more radical enemies to our Government 


{*This interesting paper was read at the meet- 
ing of the American Bar Association at St. 
Louis, Aug. 27, 1920. Mr. Tustin is Director of 
the Department of Public Welfare of Philadel- 
phia.] 
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than any other cause. The Mayor of one 
of our largest cities, a man of great experi- 
ence, recently stated that trifling misunder- 
standings, ignorance of municipal regula- 
tions, and impositions upon the poor by the 
profiteer, is responsible for a large percent- 
age of the radicalism in the country. 

In addition to the arguments heretofore 
existing for organized legal aid work, there 
is at present the most imperative demand 
for its increasing development and effi- 
ciency. At the close of the greatest conflict 
of the ages, when the reorganization and 
rehabilitation of our great social and civic 
organizations are being carefully consid- 
ered throughout the country, the legal pro- 
fession especially should give attention to 
obtaining more exact justice for the poor, 
the preyed upon and the unfortunate. New 
conditions are calling eloquently for the 
safeguarding of the rights of the helpless, 
the ignorant, and the foreign-speaking in- 
habitant. “It is our duty to interpret Amer- 
ica to all potential Americans in terms of 
protection as well as opportunity.” 


In the creation and expansion of new in- 
dustries caused by the war, notable changes 
have been wrought ; for example, a remark- 
able increase in the number of women em- 
ployes has occurred throughout the country. 
Women have been taken into many differ- 
ent industries, and by reason of their lack 
of knowledge in their new pursuits, and be- 
cause in many cases of the heartless conduct 
of the employer, women have been imposed 
upon shamelessly and are peculiarly in need 
of assistance. In fact during the last six 
months of 1918 the number of women seek- 
ing legal aid in New York City exceeded 
the number of men by over seven hundred. 

The return of our soldiers, sailors and 
marines has furnished a new and potential 
reason for well-equipped legal aid associa- 
tions. Many of these boys have come back 
in a state of serious physical disability, 
without knowledge or means to secure the 
small assistance offered by the Government. 
Not cognizant of the exacting and trouble- 
some requirements necessary to obtain re- 





lief, they easily become the victims of wrong 
and imposition. 


To meet these conditions there has been 
organized in Philadelphia a committee rep- 
resenting not only ex-service and welfare 
organizations, but: also the Chamber of 
Commerce, the Rotary Club, and similar 
agencies, who will co-ordinate the work of 
all organizations and bring them into co- 
operation with the work of the new Muni- 
cipal legal aid bureau in investigating and 
prosecuting the cases of all ex-service men 


of Philadelphia County. 


The abrupt cessation of building opera- 
tions with the opening of the war, and the 
abnormal tendency to abandon the coun- 
try for the city, has given rise to one of 
the most complex problems of this genera- 
tion. Competent authorities estimate a 
shortage of one million houses for the year 
1920. The overcrowding of our larger 
cities, with the lack of housing facilities, 
has become an actual menace in many of 
our municipalities. The policy of placing 
several families where one ought to be, and 
the contraction of quarters for the poor 
raises many complex questions not only of 
sanitation and cleanliness, but also of let- 
ting and subletting, and of the rights and 
duties of landlord and tenant. These prob- 
lems are especially unsettling the civic life 
of the unfortunate and the uninformed for- 
eigner, and are vexing the police, the magis- 
trate and the social worker, all of whom 
are beginning to look toward the legal aid 
organizations for relief. 


The changing class of immigration com- 
ing from European countries will demand 
more than ever the services of Legal Aid 


Associations. In the years gone by, the 
immigration from the British Isles, Ger- 
many, France and Western Europe has been 
of the character that could readily be assim- 
ilated and of an intelligence difficult to im- 
pose upon. Immigration at present, how- 
ever, is coming largely from the Eastern 
European countries, whose peoples do not 
readily acquire our language or understand 
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our customs. In many of our industrial 
cities from 13 to 16 per cent of the workers 


require interpreters to express their wants. 


All these urgent considerations and co- 
gent reasons make the development of a 
legal aid organization, expressed in the 
terms of the Legal Aid Society of Chicago, 
more necessary than ever in our history, be- 
cause it has an outstanding public work to 
perform, to-wit: 

Its objects are to assist in securing legal 
protection against injunction for men, wo- 
men and children who are unable to protect 
themselves ; take cognizance of the working 
laws and methods ; to propose new and bet- 
ter laws, and to make effort towards secur- 
ing their enactment and enforcement. 


The principles of a legal aid bureau thus 
admirably expressed having already re- 
ceived the stamp of approval of the Amer- 
ican Bar Association, we desire to present 
a few reasons for their adoption and de- 
velopment into a Department or Bureau of 
the Government within our larger munici- 
palities. 


Reginald Heber Smith, in that most ex- 
cellent and exhaustive bulletin issued by the 
Carnegie Foundation entitled: “Justice and 
the Poor” gives five distinct types of legal 
aid organizations, but only two need con- 
sideration :—private societies and public bu- 
reaus. 

As in many other social and civic devel- 
opments, the private society has been the 
pioneer in this work. Men of large vision, 
doing practical work among the poor, have 
seen the need of granting equal justice to 
all people without distinction.’ On the civil 
side they have observed that imposition and 
injustice are responsible for much of the 
discontent and extreme radicalism that ex- 
ists in our centers of population. On the 
criminal side, distinguished criminologists 
state that at least ten per cent of all prison- 
ers in American jails are there not because 
they are guilty, but because they have so 
pleaded in order to secure the minimum sen- 
tence, either through poverty preventing the 





employment of an attorney, or through per- 
sonal fear or ignorance. 


A careful consideration of these condi- 
tions led to the formation of volunteer or- 
ganizations which have reached their great- 
est development in some of our larger ci- 
ties, where the work they have accomplished 
and the results they have obtained have 
been phenomenal. 


This work, so admirably done by volun- 
teer organizations, however, has reached a 
stage in its development where to accom- 
plish better and more ‘satisfactory results 
it is necessary to carry it out through some 
department of the Government. This func- 
tion should be exercised either under the 
supervision of the courts or as a bureau of 
the municipality. 


Despite excellent arguments advanced to 
the contrary, we believe that legal aid 
should be a municipal function rather than 
connected with the administration of jus- 
tice. The tendency to impose extra judicial 
duties upon our judges has frequently re- 
sulted not only in a distinct lowering of 
the judicial dignity, but also in many cases 
has interfered with the ability of our judges 
to render prompt, correct and impartial de- 
cisions upon pending legal questions. The 
judiciary should be kept free from anything 
except consideration of legal matters regu- 
larly brought before them, and any execu- 
tive or legislative functions should be care- 
fully excluded from their judicial attention 
and decision. 


The duty of the municipality, on the 
other hand, to conduct a proper legal aid 
department is just as much a civic duty as 
cleaning streets or providing water. A bu- 
reau to investigate and defend impositions 
upon the poor, the ignorant, and the for- 
eigner, and to provide a proper and rational 
defense for men, women and little children 
without means, is just as much an obliga- 
tion as to fill the office of District Attomey 
for the prosecution of crimes, or to provide 
a City Solicitor to enforce health mandates 
and building restrictions. 
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The work of a legal aid bureau, moreover, 
can better be accomplished as a municipal 
function rather than through an agency un- 
der private control or through judicial di- 
rection. There are many convincing rea- 


sons: 


The municipal bureau is superior to the 
private organization in the psychological re- 
sults produced. The poor and the ignor- 
ant applying to a private association and re- 
ceiving assistance, have a feeling of grati- 
tude to the private. agency which obtains 
for them relief or redress. The very fact, 
however, that they have been compelled to 
go to an organization to obtain aid against 
injustice and oppression is often an addi- 
tional reason to the undeveloped mind why 
the municipality and the justice-dispensing 
authorities are a great menacing force. 

But a municipal bureau located in the city 
hall or the very center of the justice-dis- 
pensing agencies brings them to the very 
portals of the force which they dread. They 
go very unwillingly to the municipal court 
building or the “Hall,” where is represented 
all that is hostile, unknown and untried, and 
to their surprise they find a department that 
patiently hears the case and defends the 
cause. At first they are moved with won- 
der that what they feared as a menace and 
as a forum where justice could only be 
purchased by the rich, proves a place of 
sympathy and help. Their minds gradu- 
ally received the astonishing impression 
that the Government is not wholly repre- 
sented by the police, the jail, and a hostile 
judiciary, but that it possesses a co-operat- 
ing agency and that they themselves are in 
some way a part of the very Government 
itself. 


In this way the Municipal legal aid bu- 
reau is becoming one of the greatest or- 
ganized influences ever presented to our 
people for the Americanization of the ig- 
norant and the foreigner. It is the connect- 
ing link between them and the Government 
which they have been taught to fear and 
avoid. The psychology of the whole situ- 
ation is best displayed in the story of an 





Italian immigrant somewhat similar to the 
one related by Mr. Smith: 


Into a municipal legal aid department of 
a city not far removed comes a stalwart 
policeman, introducing a diminutive Italian 
crying and sobbing in two languages at the 
same time. A young lawyer, at whose table 
he is unceremoniously deposited, sends for 
an Italian interpreter and gets from him the 
story. He finds the prisoner, Dominick Ri- 
vidi, has been in America for upwards of 
a year; is married, possesses a wife and 
four little girls; has good steady employ- 
ment at $23 a week, and, until the happen- 
ing of the great misfortune which has just 
come into his life he was a happy, pros- 


‘perous product of sunny Italy. A little 


over two weeks previous an enterprising 
salesman had presented him with a book 
filled with many beautiful instruments for 
producing music. After some negotiations 
Dominick buys what he believes to be a 
graphophone, with six records, for $31, 
paying $5 on account and agreeing to pay 
$1 a week for twenty-six weeks. When 
questioned as to why he bought the instru- 
ment, he shrugged his shoulders in the Ital- 
ian style and said: “My wife she loves 
the muse, and the girls they love the dance.” 
In fact he was buying a Christmas present 
that might be enjoyed by his entire family. 
The salesman showed him where to sign 
the agreement for the purchase of the ir- 
strument and the order for the payment of 
the installments, and Dominick goes back 
to work happy in the thoughts of Christmas 
joys. The week following he joins the line 
of workmen to receive his pay, and much 
to his surprise and consternation he re- 
ceives an envelope containing a dollar. He 
remonstrates, but is waved away by the pay- 
master, who unceremoniously tells him that 
there are hundreds more to pay and that 
the envelope contains all that is coming to 
him. He is shoved out of line, and after 
wandering around goes home to his wife, 
who comforts him with the assurance that 
some mistake has been made and that next 
week it will be all right. The following 
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week he goes for his pay, much needed by 


reason of the severe weather and high cost 
of provisions in this new and strange coun- 
try, but when he opens his envelope he 
again finds only a dollar. This time he re- 
fuses to leave the window; he grasps the 
bars and insists to the paymaster that there 
is $42 coming to him. The paymaster, 
anxious to get through and conscious of 
the large number of men yet to be paid, 
tells him to see the pay clerk on the follow- 
ing day; that he must get out of line and 
allow the other men a chance. Dominick, 
remembering his wife and children and their 
need of food, refuses and becomes boister- 
ous and loud in his demands. The paymas- 
ter calls a policeman and tells him to com- 
mit the persistent claimant until the next 
day, when he will appear against him on 
the charge of disorderly conduct. On the 
way to the patrol box Dominick, with 
thoughts of those at home, bursts into tears 
and attempts to relate his story to the po- 
liceman, who, with sympathy for the little 
Italian, says: “You don’t need the police 
station, you want the Legal Aid.” 


At once the wires grow hot, and the story 
is soon straightened out; the enterprising 
salesman had written a contract for a Vic- 
trola costing $100 and six records at $15 
and had taken an order upon Dominick’s 
employers to collect $22 a week instead of 
a graphophone for $31. The music firm is 
at once communicated with, the contract is 
cancelled and the head of the bureau says: 


“At 4 o’clock we sent Dominick home the 
happiest Italian in America. He had $42 
which represented two weeks’ pay or $46 
less $2 he had received and the $2 deducted 
to carry out his graphophone contract. He 
said: ‘America, she is the greatest coun- 
try in the world. She takes the poor man 
and gives him wages for the support of 
himself and his children. * * * She is 
the greatest city in America, because the 
poor man can come direct to the city hall, 
tell his troubles, and get relief.’ ‘Mister,’ 
said he, ‘If you ever need anybody to fight 
for you, send for Dominick Rividi, and he 
and his friends come and fight for your 
city.” 





If that policeman had locked up the Ital- 
ian and his wife or one of his children 
should have been taken sick and died by 
reason of hunger, cold and exposure, is 
there not reason to believe that, suffering 
under the injustice of what he did not un- 
derstand, he might have become one of 
those implacable of all the enemies to the 
Government, an Italian Red. Instead, we 
have a man who says, “Mister, if your 
city needs anyone to fight for it, send for 
Dominick Rividi and his friends.” 


Under the Municipal Legal Aid Bureau 
a much better organization can be devel- 
oped and a much wider range of publicity 
can be given to the work. Private agencies 
lack funds for the promotion of their vari- 
ous departments. Especially, at present 
such exhaustive demands are being made 
upon the charitable purse that it is impos- 
sible not only to collect enough money in 
many cases to pay for suitable legal super- 
vision, but also for the clerical force actu- 
ally necessary properly to conduct the work. 


Moreover, in the private organizations 
those desiring aid in most cases only find 
their way to the office of the Legal Aid 
Bureau through the social worker or 
through those who themselves have been 
benefited in the past. 


The Municipal department on the other 
hand, however, is recognized as a regular 
branch of the City Government. The po- 
lice are instructed to send cases coming to 
their knowledge which need legal advice 
and assistance; the magistrate finds some- 
where to refer perplexing questions con- 
stantly coming before him, while the social 
worker possesses a bureau fully equipped to 
assist her in the complex legal problems 
which are constantly seeking solution. 


The Municipal Bureau, also has great 
advantage in the opportunity of co-operat- 


ing with the press. The reporter is ever 
alert for a good story, and nowhere exists 
such a promising field as in the Legal Aid 
Bureau.- The newspapers of our cities have 
proven invaluable aids in assisting our offi- 
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cials in enforcing rights and adjusting 
wrongs. 

Many an unscrupulous employer, prof- 
iteering landlord and unconscionable dealer 
has readily yielded justice, rather than have 
an action brought and the light of publicity 
turned upon the questionable transaction or 
upon the oppressions of the poor and unde- 
fended. 

The Municipal Bureau also possesses 
great advantage in the co-operation and co- 
ordination of its work with the other City 
Departments. ‘This is especially true with 
respect to the District Attorney’s Office. 
The poor and the ignorant foreigner, when 
accused of a misdemeanor or a breach of 
City ordinance suddenly finds himself con- 
fronted by a powerful arm of the Govern- 
ment. He is without means to employ an 
attorney, he is bewildered and dazed by 
unaccustomed surroundings and proceed- 
ings which he does not understand; these 
conditions cause him in many cases to 
plead guilty in order to obtain a minimum 
sentence, and in many other cases brings 
conviction of a more serious offense than 
that of which he is guilty. 

In this way the great river of criminal- 
ity is swollen by the stream of first offend- 
ers. It has been conservatively estimated 
that a majority of our first offenders be- 
come permanent criminals, either through 
association with the older prisoners in our 
prisons, or because the door of employment 
is so often shut on account of the prison 
taint. 

The ideal method to meet these conditions 
and to procure justice for the criminally 
accused poor, is through the office of the 
Public Defender. Owing, however, to high 
taxation and the present need for rigidly 
enforcing economy on the part of most of 
our cities, it will be many years before this 
office will be generally established. 

In the absence of such an official, his du- 
ties should be performed by the Municipal 
Legal Aid Bureau. To it the District Attor- 
ney can refer such cases as have a proper 
and reasonable defence, and where inves- 





tigation seems needful the bureau can make 
proper inquiries and present a formal re- 
port to the District Attorney’s office. In this 
way many bills of indictment resulting 
from trifling misdemeanors and petty in- 
fringements of the law may be submitted. 


One of the most serious and perplexing 
problems confronting the prosecuting au- 
thorities is where a man is charged with 
some petty misdemeanor or infringement of 
Municipal Ordinances, and for lack of nom- 
inal bail is thrown into jail pending trial. 
In these cases the Municipal Legal Aid Bu- 
reau is of most efficient help. The officer 
making the arrest and the magistrate hear- 
ing the case can refer this matter to this 
branch of the Municipal Government, and 
if the investigation shows there be reason- 
able doubt as to the prisoner’s guilt, that his 
moral character is good, and that he has 
employment for the support of himself and 
his family, arrangements can be made 
whereby bail may be entered and the ac- 
cused can continue to support his family up 
to the time of his trial, when he can be 
properly represented and even if convicted, 
where his character is good and the misde- 
meanor slight, he can be paroled and con- 
tinue the maintenance of his home. 


As a branch of the City Government the 
Judiciary are also enabled to take advan- 
tage of the good offices of the Legal Aid 
Bureau and can request its defense or in- 
vestigation of such prisoners as to them 
seem worthy, yet through poverty have no 
legal representative. 


‘With all these many advantages of a 
Municipal Legal Aid Bureau, there has 
been much hesitation in transferring the 
work of the private societies to the Muni- 
cipality. The great objection has been 
based upon the fear that the Municipal De- 
partment would become tainted with par- 
tisanship and used as a weapon in the hands 
of unscrupulous politicians. 


We believe here is where our Local Bar 
Associations in the great cities of our coun- 
try could perform a most worthy and 









































VoL. 91 


415 








CENTRAL LAW JOURNAL 





notable service. As one of their highest 
aims has always been to preserve the Judi- 
ciary, pure and unsullied, so now they 
should assume the additional burden of cul- 
tivating the public conscience, in order that 
a universal demand would place the Muni- 
cipal Aid Bureau upon the same par as the 
Judiciary, and would compel its conduct in 
a nonpartisan, upright and just manner. 
law Associations throughout the country 
should appoint a standing committee on Le- 
gal Aid, and foolhardy indeed would be the 
Legal Aid chief who would not welcome 
the help and co-operation of such a com- 
mittee. 

The Legislature of Pennsylvania last 
winter in granting the new charter to the 
City of Philadelphia gave an increased 
scope of governmental functions beyond 
anything that our city has ever enjoyed. 

The new Department of Welfare was 
created. It has charge of all the correc- 
tional, recreational and charitable institu- 
tions of the city, together with such func- 
tions and duties as Councils may from time 
to time provide. Councils have taken ad- 
vantage of this power and made liberal 
provision for the establishment of a Muni- 
cipal Legal Aid Bureau. 

The city is also most fortunate in having 
recently elected as its Chief Executive, J. 
Hampton Moore, a man of broad vision, 
practical ideas and thoroughly in sympathy 
with Civic Welfare work. 

In the formation of the New Legal Aid 
Bureau, the Mayor and Councils generously 
provided for a Chief at a salary of $4,000; 
the City Solicitor was authorized to assign 
two attorneys to the bureau; clerks, in- 
spectors and interpreters employed and 
suitable quarters allotted in the City Hall. 

Arrangements are now under way where- 
by the graduates of our Law Schools in 
taking a post-graduate course, will be per- 
mitted to serve a year with the New Bu- 
reau. They will take a regular civil serv- 
ice examination and in the same way as 
medical graduates become internes in the 
various hospitals. They will become legal 








internes in the Bureau of Municipal Legal 
Aid, and although receiving no compensa- 
tion they will be recognized as regular city 
employes. 

That there may be entire co-operation 
with the work of other agencies, an ad- 
visory committee consisting of two repre- 
sentatives from the Law Association of 
Philadelphia, one from the Municipal 
Court, one from the District Attorney’s 
Office, one from the Private Legal Aid Bu- 
reau and one from the American Legion, 
meet with the Bureau and advise in recom- 
mending methods of procedure, conduct 
and development of the work. 

One of the cardinal principles enunciated 
by the new bureau is that the Municipal Le- 
gal Aid Bureau is not a charity, but a func- 
tion of the government inaugurated for the 
benefit of the poor and ‘the oppressed. 
Through this Bureau all who are in too 
great a condition of poverty to employ le- 
gal talent may receive the right of repre- 
sentation equal to that of their more fortu- 
nate fellow citizens. 

The Bureau is also operated upon the 
distinct lines of conciliation. Actions-at- 
law are deprecated and settlements are ob- 
tained wherever possible. The interpreters 
also do investigating work and the inspect- 


ors carefully look up different cases com- 


mitted to their care and in addition to their 
regular duties are frequently called upon to 
do social service work in other branches of 
the Municipality. 

Small cards with the address of the Bu- 
reau in City Hall are given to the Magis- 
trates. Through the courtesy and co-opera- 
tion of the head of the Department of Pub- 
lic Safety the police are carefully instructed 
in the work of the Department, and under 
what circumstances to refer cases, while 
the social worker is invited to consult over 
cases involving the ignorant and imposed 
upon. 

The stories of man’s inhumanity to man, 
the imposition upon the weak and help- 
less and the profiteering directed toward 
the very poor, are startling and at times 
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almost unbelievable. The relief that the 
new bureau is bringing to hundreds of ap- 
plicants is already establishing a bond of 
sympathy between the extreme poor, the 
foreigner and the City Government. 

We believe that there is no department 
of our great municipalities which will so 
work for the Americanization of the for- 
eigner, the alleviation and quieting of the 
unrest among the poor and the ignorant, as 
a well established municipal legal aid bu- 
reau. It is worth all the Bureau costs to 
have a place where the poor, the misunder- 
stood and the ignorant can get their troubles 
out of their system; a forum where they can 
consult someone in authority who will hear 
their woes, which to them are very great 
and very real, and where they may obtain 
sympathy, help and relief. 

Ernest L,. Tustin. 

Philadelphia, Pa. 








SPECIFIC PERFORMANCE — ASSIGNEE 
NOT ASSUMING OBLIGATIONS. 





SCHUYLER v. KIRK-BROWN REALTY CO. 





Supreme Court, Appellate Division, Fourth De- 
partment, July 6, 1920. 





184 N. Y. S. 95. 





The assignee of a contract for the purchase of 
land, who did not assume the performance of 
the obligations of the contract to the vendor, 
tannot compel specific performance by the 
vendor, since the vendor could not enforce the 
contract against him. 





HUBBS, J. The defendant, as party of the 
first part, entered into a contract with T. Aaron 
Levy, as party of the second part, by which 
it was agreed that the defendant, the owner of 
a certain parcel of land, would sell the same to 
Levy for the sum of $36,500. Five hundred dol- 
lars of the purchase price was paid at the time 
of the execution of the contract, a certain. por- 
tion of the balance was to be paid on the de- 
livery of the deed, and the remainder was to 
be secured by a bond and mortgage to be given 
by the party of the second part. The contract 


provided that it should bind the heirs, execu- 
tors, administrators, and assigns of the parties 
thereto. 


Thereafter Levy, the party of the sec- 











ond part to the contract, sold and assigned the 
Same to the plaintiff for a valuable considera- 
tion. The plaintiff brought this action to com- 
pel specific performance of the contract. 


The complaint alleges the making and execu- 
tion of the contract, the assignment thereof to 
the plaintiff, and the refusal on the part of the 
defendant to comply with its terms. It further 
alleges that Levy, the plaintiff’s assignor, had 
duly performed all of the conditions of the ‘said 
contract, and that the plaintiff is ready and 
willing to fulfill all of the obligations imposed 
upon the plaintiff's assignor, or upon himself 
as assignee, by said contract, and he is ready 
and willing, and offers, to pay the purchase 
money to the defendant, and to give to the de- 
fendant a bond, executed by the plaintiff’s as- 
signor, Levy, or by plaintiff, or by both, as the 
defendant may elect, and the purchase-money 
mortgage provided for in the contract. The 
complaint demands judgment for specific per- 
formance of the contract. It is also alleged in 
the complaint that $500 was paid by the plain- 
tiff’s assignor to the defendant at the time of 
the execution of the contract, and that the 
plaintiff’s assignor, Levy, and the plaintiff, have 
in good faith expended, for maps, searchers and 
legal services in searching the title to the prop- 
erty, the sum of $150, and judgment is de- 
manded that, in case the defendant cannot 
make a good title to the property, the defend- 
ant be adjudged to pay the plaintiff the said 
sum of $650. 

The defendant interposed a demurrer to the 
complaint, upon the ground that it does not 
state facts sufficient to constitute a cause of 
action. The learned Special Term overruled the 
demurrer, and the defendant has appealed to 
this court. 


The defendant contends that the complaint 
does not state a cause of action for specific per- 
formance of the contract, because it does not 
allege that the assignee of the said contract, the 
plaintiff herein, in and by said assignment as- 
sumed all of the obligations and covenants im- 
posed by the terms of said contract on his as- 
signor. The language of the complaint is as 
follows: 


“Prior to the commencement of this action 
T. Aaron Levy, hereinafter referred to as plain- 
tiff’s assignor, sold, assigned, and transferred 
to the plaintiff herein, for a valuable consid- 
eration, all his right, title, and interest in, to, 
and under-the contract hereinafter referred 
to.” 


There is no allegation in the complaint that 
the plaintiff assumed the covenants and obliga- 
tions of his assignor. Neither is there an alle- 
gation that the defendant accepted the plain- 
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tiff in the place and stead of the said assignor, 
Levy, or consented to the assignment of the con- 
tract from Levy to the plaintiff. Therefore the 
question is squarely presented as to whether or 
not the assignee of a vendee in a land contract 
can maintain an action for specific performance 
against the vendor, where the assignee has not 
assumed the obligations and covenants imposed 
by the contract on his assignor. The question 
involved is not. free from doubt, and, if we did 
not feel that we are bound by certain decisions 
of the Court of Appeals, we would be well sat- 
isfied to let the decision in this case stand upon 
the learned opinions of the justice at Special 
Term. 

It is undisputed that the assignment to the 
plaintiff transferred to him the assignor’s 
rights against the defendant; but it did not 
transfer the assignor’s liabilities to the defend- 
ant, because there was no agreement on the part 
oi the plaintiff to assume the liabilities of his 
assignor. There have developed in this state 
two lines of authorities—one holding that in 
such a case an action for specific performance 
will not lie against the vendor, because there is 
no mutuality between the assignee and the 
vendor; that is, that the vendor, not being in 
a position where he can succeed in an action for 
specific performance against the assignee of the 
contract, is not liable in an action for specific 
performance brought by the assignee of such a 
contract against him; and the other line of au- 
thorities holding that where there is a legal 
contract, and a court of equity by its decree can 
adjudge a full verformance by both parties, so 
that each shall receive from the other every- 
thing that he is entitled to under the contract, 
then such court has jurisdiction to decree 
specific performance, and there is no want of 
mutuality, and that even though a vendor 
might not have been able, in an action brought 
by him, tc compel specific performance against 
the assignee of the contract, still, where the 
action is brought by the assignee, and he has 
submitted himself to the jurisdiction of the 
court, the court will retain jurisdiction and 
make a decree enforcing the contract as to both 
of the parties, compelling the defendant to 
transfer the title to the assignee upon the com- 
pliance by the assignee with all of the condi- 
tions of the contract. 

The reasons for the divergence in the appli- 
cation of the principles involved under the doc- 
trine of mutuality in contracts have been dis- 
cussed in many decisions in this state. The 
learned Special Term, in overruling the de- 
murrer, has adopted the second line of reason- 
ing set forth above. It would serve no useful 
purpose for us to review the cases upon this 
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question, as we feel constrained to follow what 
we understand to be a final determination of 
the question by the Court of Appeals. It seems 
to us that the Court of Appeals has held that 
there can be no specific performance in a case 
like this, even though the plaintiff has ten- 
dered to the defendant that which he is en- 
titled to receive under the contract; that, as 
the defendant is not entitled to maintain an 
action for specific performance against the 
plaintiff, there is want of mutuality of obliga- 
tion and remedy, which prevents a court of 
equity from exercising jurisdiction in an action 
for specific performance brought by the as- 
signee against the vendor. The following cases 
have established: that principle: Ide v. Brown, 
178 N. Y. 26-39, 70 N. E. 101; Wadick v. Mace 
et al., 191 N. Y. 1, 83 N. E. 571; Levin v. Metz, 
194 N. Y. 376, 87 N. E. 454, 20 L. R. A. (N. S.) 
251; Dittenfass v. Horsley, 177 App. Div. 143, 
163 N. Y. Supp. 626, affirmed 224 N. Y. 560. 120 
N. E. 861. See, also, Genevetz v. Feiering, 136 
App. Div. 736, 121 N. Y. Supp. 392; Hugel v. 
Habel, 132 App. Div. 327, 117 N. Y. Supp. 78. 
The construction which we are placing upon 
the decisions of the Court of Appeals has re- 
cently been placed upon those decisions py a 
Special Term in the First Department in the 
case of 328 East 26th St. Realty Co., Ince., v. 
Kahn et al., 184 N. Y. Supp. 95. Dean Stone, in 
a very able article in the Columbia Law Jour- 
nal (volume 16, p. 443), questions the decisions 
above referred to, but concedes that they hold 
as above stated. 


Note—Right of Assignee to Enforce Specific 
Performance of Contract.—The general principle 
upon which the instant case proceeds we do not 
believe is universally accepted law. For example, 
it is laid down in Pomeroy on Specific Perform- 
ance of Contracts, § 487, that: “Unless the con- 
tract is one which calls for personal services, or 
is one which in any manner depends upon the 
learning, skill, solvency or other personal qual- 
ity of the party, or is fiduciary in its nature, 
it may be assigned by the vendee or party who 
stands in the position analogous to that of the 
vendee, This class of assignable agreements in- 
cludes all ordinary contracts for the sale or leas- 
ing of land or personal property.” 

But it is also said by Pomeroy that: “While 
the assignee of the vendee may thus sue the 
vendor to enforce a specific performance, the 
vendor cannot, upon a mere assignment, maintain 
a suit against the assignee; his remedy is against 
the original vendee alone, unless in the change of 
parties the whole transaction amounts to a revo- 
cation.” The authorities for these propositions 
are cited to. the text in Pomeroy. 

But the cases which are cited in the opinion in 
the instant case are those wherein is discussed the 
Statute of Frauds and the necessity for both par- 
ties signing obligatory memorandum, and there- 
fore do not seem to us strictly in point. 
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But it was held in Dittenfass vy. Horsley, 163 
N. Y. Sup. 626, 177 App. Div. 143, that the 
assignee of a contract who has not assumed 
the obligation of his assignor could not en- 
force the agreement against the other party, it 
not being sufficient to allege in his pleading his 
willingness and ability to perform the obligations 
of his assignor. Pretty much the same cases are 
cited as in the instant case. The requisite mutu- 
ality must exist at the time of assignment. There 
was dissent by one judge. 

In Ross v. Parks, 93 Ala. 153, 8 So. 368, 11 
L. R. A. 148, 30 Am. St. R. 47, where there 
was an assignment by an owner of land to con- 
vey to a purchaser, election of the latter to treat 
the contract as binding supplies mutuality, al- 
though he does not sign the agreement. 

In Johnson v. Tripp, 33 Fed. 530, 536, it was 
said: “The seller, for fair consideration, agrees 
to give the proposed purchaser a certain fixed 
time in which to make the contract mutual by 
acceptance of the. offer to sell. If he accepts 
within the specified time, both parties are fully 
bound.” 

In L. & N. R. Co. v. Nelson, 145 Ga. 594, 89 
S. E. 693, it was ruled that where there were 
covenants in a deed between grantor and grantée, 
the grantee of the grantee accepting a deed made 
the covenants therein binding on him though 
he did not sign any paper so stating. A long line 
of Georgia cases is cited in support of the prin- 
ciple. ' 

But to the contrary of this is the case of Lunt 
v. Lorscheider, 285 Ill. 589, 121 N. E. 237, it was 
ruled that where in executory contract there was 
assignment, but no express assumption by the 
assignee of its obligations, there is lack of mutu- 
ality preventing its enforcement by specific per- 
formance. The court said this was “a mere naked 
assignment” not carrying obligation to assignee. 
There is cited Springer vy. De Wolf, 194 Ill. 218, 
which is also reported in 56 L. R. A. 465, and 88 
Am. St. R. 155. 

In Thommen v. Smith, 88 N. J. Eq. 476, 103 
Atl. 25, it is said: “The right of a lessee to en- 
force specific performance of an option of pur- 
chase contained in his lease is well recognized. 
Such contracts, being in form unilateral, are spe- 
cifically enforced in equity because a considera- 
tion for the option is presumed to exist.” 

Where there is presumption of consideration 
there is presumption of privity and, therefore, 
of mutuality, and this saves the right of enforce- 
ment. The annotations in 56 L. R. A. and 88 
Am. St. Rep. supra are to be looked to on the 
question we have been discussing. See also Craver 
v. Spencer, 40 Fla. 135, 23 So. 880. . 
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HUMOR OF THE LAW. 





“As an intoxicatin’ beverage,” said Uncle 
Bill Bottletop, “there’s one thing to be said 
in favor of cider. It does teach a man a lot 
of patience.”—Washington Star. 





“Got a new job, eh? What doin’?” 

“Cashier in a police station.” 

“Never heard of such a thing? 
dooty?” 

“Dooty? I count the coppers as they come 
in.”—Boston Transcript. 


What’s yer 





“You seem to have a great admiration for 
the Constitution.” 

“Most assuredly,” said the political spell- 
binder. 

“Have you ever read that immortal docu- 
ment?” 

“Why—er—no. I’ve never seen George 
Washington, either, but that doesn’t prevent 
me from holding him up to the assembled mul- 
titudes as a remarkable man.” — Birmingham 
Age-Herald. 





John Pollard, member of the Federal Trade 
Commission, was reared down in Virginia, 
where real live bears still roam in the woods. 
In the same neighborhood with Pollard once 
lived an old fellow whose wife made his life 
miserable. It was her custom to bounce skil- 
lets, brickbats, pieces of stovepipe and scant- 
lings off the old man’s head. 

One day a neighbor rushed into the old man’s 
yard and cried: 

“Jim, hurry down to the pasture; your wife 
is in a fight with a bear!’ 

“Not on your life,” Jim replied, pulling at-the 
stem of his corncob pipe, “that bear got him- 
self into that fight and he can get out the best 
way he can.”—Los Angeles Times. 





Einstein, we are told, has bowled over Gal- 
ileo, Newton and a host of others with his new 
theory. If this is so, it puts a lot of our pro- 
fessors in the back-number class. We are re- 
minded somehow, of what ex-Governor Robin- 
son remarked to a law student he was exam- 
ining. Having failed in many questions of law, 
the student suggested that he be tried on the 
statutes. 

“My dear young man,” said Mr. Robinson 
pleasantly, “I do not doubt that you are up on 
the statutes, but granted that you have the ut- 
most familiarity with them, what is to prevent 
the legislature from repealing all you know?” 
—Boston Transcript. 
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1. Acknowledgment — Notary Public. — A 


notary public is disqualified to take or certify 
to an acknowledgment to any instrument in 
which a corporation in which he is a stockhold- 
er is beneficially interested.—In re Ames-Farm- 
er Canning Co., Ia., 179 N. W. 105. 

2. Appeal and Error—Confession of Error.— 
Where appellant shows prima facie error, the 
failure of appellee to file brief will be treated 
as a confession of error, and judgment will be 
reversed.—Roberts v. Fesler, Ind., 128 N. E. 359. 

3. Attorney and Client—Duress.—Where the 
treasurer of a county gave attorneys a due bill 
for $250 for their fee in foreclosure proceedings 
under a mortgage given by bank officers to se- 
cure the indebtedness due by the bank to* the 
county, the treasurer was liable thereon, though 
the attorneys had agreed to act in the foreclos- 
ure proceedings free of cost to him, and though 
they had threatened to block the settlement 
unless the due bill was given, which was not 
“duress.’’—Craig -v. Frauenthal, Ark., 224 S. W. 
434. 

4. Collision—Avoidance of.—The obligation on 
the part of free vessels to avoid risk of collision 
with those incumbered or at rest is imperative. 
The Shinsei Maru, U. S. D. C., 266 Fed. 548. 


5.——Concurrent Negligence.—A collision at 
night, between Capes Lookout and Hatteras, be- 
tween two steamships sailing without lights 
pursuant to war regulations and on courses 
nearly opposite, but on which they would have 
passed starboard to starboard, held due to faults 
of both; the northbound vessel for changing her 
course to starboard under misapprehension of 
the other’s course, without flashing her lights 








or signaling until a minute later, and the south- 
bound, which could see the other at a greater 
distance and knew her course, for not showing 
her lights and signaling and going further to 
port to allow more room.—The Cushing, U. 8S. D. 
C., 266 Fed. 570. 

6. Constitutional Law—Arbitrary Power Non- 
delegable.—Arbitrary power canot be delegated 
by the Legislature.—People v. Sholem, Ill, 128 
N. E. 377. 

7.——Pension.—The right of a policeman to a 
pension under the charter of the city of San 
Francisco is vested, and enters into his contract 
of employment when he becomes a member of 
the department.—Aitken vy. Roche, Cal., 192 Pac. 
464. 

8. Rules of Court.—A rule of the Supreme 
Court, made by it pursuant to its inherent power 
under the Constitution creating it, had the force 
and effect of law, binding on the court as well 
as appealing parties, and the court had the 
power, as well as duty, to enforce it of its own 
motion in all proper cases, which power could 
not be taken away by legislative action.—Ep- 
stein v. State, Ind., 128 N. E. 353. 

9. Contracts-—Offer and Acceptance.—The of- 
ferer takes the risk as to effectiveness of com- 
munication after the acceptance is made in the 
manner either expressly or impliedly indicated 
by him.—Butler v. Foley, Mich., 179 N. W. 34. 

10. Corporations—Good Will.—The mere use 
of good will and influence in promoting the con- 
struction of a railroad was neither a valid nor 
a valuable consideration for corporate stock, as 
far as liability of stockholders to creditors was 
concerned.—Rasor v. West Coast Development 
Co., Ore., 192 Pac. 631. 

11. Nominal Damages. — Where corporate 
officers refused to transfer the shares of a stock- 
holder who happened to be indebted to the com- 
pany, thus violating his legal rights, he was en- 
titled in any event to nominal damages.—Kings- 
bury v. Riverton-Wyoming Refining Co., Colo., 
192 Pac. 503. 

12. Subscription.—A subscription for a spe- 
cific number of shares of the capital stock in a 
corporation to be formed constitutes a continu- 
ing offer binding on the subscriber unless re- 
called or revoked by him before acceptance un- 
conditionally by the board of directors after 
organization of the company.—Martin v. Cush- 
wa. W. Va., 104 S. E. 97. 


13. Criminal Law — General Objection. — 
Where evidence was admissible for some pur- 
pose, general exception to it is unavailing, and, 
if defendants feared that it might be used im- 
properly, they should have requested the court 
to limit the evidence.—State v. Belisle, N. H., 
111 Atl. 316. 

14.——-Newly Discovered Evidence. — Newly 
discovered evidence, which will warrant the 
granting of a new trial, must be of such a 
nature that it will probably change the result 
if a new trial is granted.—People v. Colvin, IIL, 
128 N. E. 396. 

15. Principal Second Degree.—A principal 
in the second degree is guilty of the crime the 
same as the principal in the first degree, and 
may be tried and convicted, even although the 
latter has been acquitted or convicted of a lesser 
degree of the offense.—State v. Martino, N. M., 
192 Pac. 507. 
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16. Customs and Usages—Parol Agreement.— 
While the terms of a written contract cannot be 
varied by a contemporaneous parol agreement, 
yet it is permissible to show the existence of a 
custom of the trade or business, not at variance 
with such terms, concerning which the contract 
was made, which is of such universal practice 
as to justify the conclusion that the custom by 
implication became a part of the contract.—Pro- 
ducers’ Co. v. Empire Cotton Oil Co., Ga., 104 S. 
E. 25. 


17. Universal Custom. In a suit by a 
seller against a purchaser to recover the pur- 
chase money for a gas tank which had been sold 
by the plaintiff to the defendant under a written 
contract which purports to contain the entire 
agreement between the parties, any bare repre- 
sentation or promise without consideration not 
embodied in the contract made by the agent for 
the seller with the purchaser that the seller 
would install the tank in accordance with the 
ordinances of the city, or any custom obtaining 
that the seller was in the habit of installing 
tanks sold by it in accordance with the ordi- 
nances of the city, which custom was known to 
the purchaser, can form no part of such con- 
tract.—Parcel Delivery Co. v. American Oil 
Pump & Tank Co., Ga., 104 S. E. 27. 


18. Damages—Future Earnings.—There being 
no fixed rule for estimating the amount of dam- 
ages for permanent injuries to the person, there 
was no error upon the part of the trial judge. 
after charging the jury that the “age of the 
plaintiff, the health he enjoyed, the money he 
was making,” etc., might be considered in reduc- 
ing the amount of future earnings to a present 
cash value, to fail to instruct the jury that they 
should take into consideration the plaintiff’s 
expectancy in life or the average yearly amount 
in which his earnings had been diminished, if 
diminished at all, by the injuries complained 
of.—Seaboard Air Line Ry. Co. v. Vandiver, Ga., 
104 S. EB. 24. 


19. Penalty.—Where a contract contains 
several covenants of different degrees of im- 
portance, and a sum named is to be paid on the 
breach of any of them, even the least, it will be 
treated as a penalty, where the damages result- 
ing from breach of some of the covenants are 
readily ascertainable, while damages for breach 
of the other covenants are not.—City of New 
York v. Brooklyn & Manhattan Ferry Co., 184 
N. Y. 8S. 124. 


20. Preventing Performance—Where one 
party to a contract is prevented from perform- 
ing by the fault of the other, he is entitled to 
recover the profits which the evidence makes it 
reasonably certain he would have made had the 
other party carried out his contract; the rule 
that uncertain or contingent damages are not 
recoverable not applying to uncertainty as to 
the value of benefits from performance, but to 
uncertainty as to whether any benefits will be 
derived at all.—Black v. Hogsett, Ark., 224 S. W. 
439. 


21. Dedication—Easement.—Where iand has 
been platted, and the plat recorded, showing 
certain streets thereon, purchasers of portions 
described with reference to the plat acquire 
easements in the streets as designated, even 
though there has been no acceptance of the ded- 
ication by the city—Sherman Slaughtering «& 





Rendering Co. v. Texas Nursery Co., Tex., 224 
S. W. 478. 


22. Deeds—Prior Conveyance.—A deed by one 
who had previously executed and delivered a 
deed to another, and not been reinvested with 
the title, is void.—Austin v. Moore, Ky., 224 S. 
W. 467. 


23. Divorece—Indignity. — That a husband 
slapped his wife on one occasion did not entitle 
her to divorce, where it did not appear that the 
act caused her the slightest physical pain or 
mental suffering, and the act was committed in 
an altercation provoked by the wife, wherein 
she had attacked him.—Jones v. Jones, Cal., 192 
Pac. 463. 

24. Estoppel—Silence.—Conduct may be posi- 
tive or negative, so that silence, where it is a 
duty to speak, may constitute an estoppel in 
pais.—Eau Claire Dells Improvement Co. v. City 
of Eau Claire, Wis., 179 N. W. 2. 





25. Ividence—Experts.—Unless it can be pre- 
sumed that all men are so familiar with the 
matter that they can derive no information on 
the subject from the opinion of a witness expert 
thereon, his opinion may be received.—Gardner 
v. Commercial Mach. Co., N. H., 111 Atl. 317. 

26. Frauds, Statute of—Memorandum. — A 
written receipt for $100 on the purchase price, 
which stated, ‘Bal. 3400 to be paid,” sufficiently 
stated the consideration to comply with the 
statute of frauds.—Gilbert v. Tremblay, N. H., 
111 Atl. 314. 


27. Gifts—Expression of, Desire—A husband 
on his deathbed could not give his wife his store 
without an actual or constructive delivery, with 
present intent to pass title; and, where there 
was absolutely no kind of delivery, but a mere 
expression of desire to give, and no declaration 
on which to base a constructive delivery, there 
was no gift, delivery being essential to both 
gifts inter vivos and causa mortis.—In re Tart, 
N. C., 104 S. E. 65. 


28. Mental Condition—An unnatural and 
unreasonable disposition of his property by « 
donor may be shown, as bearing on the ques- 
tion of his mental condition.——Richmond v. First 
Nat. Bank of Pleasantville, Ia., 179 N. W. 59. 


29. Habeas Corpus—Sanity.—On an issue as 
to the sanity of a person under restraint of his 
liberty, on the ground of insanity, reasonable 
doubt as to his- mental condition entitles him to 
~ - _casmaillaaa aaa v. Schutte, W. Va., 104 S. E. 


30. Homestead—Mortgage.—The law express- 
ly permitting the mortgaging of a homestead, a 
homestead may be claimed in property on which 
the claimants live at the time and continue to 
live, though at the time of making claim they 
intend to mortgage the property; there being no 
fraud in this—Santa Barbara Lumber Co. v. 
Ross, Cal., 192 Pac. 436. 


31.——Occupation. — The homestead statutes 
do not create an interest in land, but merely 
gave the homekeeper, with his family, the privi- 
lege of occupying as against creditors; and only 
this exemption continues after death for the 
benefit of the widow and children, enlarged only 
to the extent that temporary absence of the 
widow during possession by agent does not 
terminate it—Demarest vy. Allen, Ky., 224 S. W. 
458. 


32. Homicide — Corpus Delicti—Both ele- 
ments of the corpus delicti of homicide—that 
is, the death of the person alleged to have been 
killed and the criminal agency accomplishing 
the death—may be proved by circumstantial 
evidence.—People v. Hamilton, Cal., 192 Pac. 467. 

33. Indictment and Information—Quashing.— 
An indictment can be quashed on the ground 
that the grand jury had before it no legal evi- 
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dence on which it could find the indictment.— 
Walker v. State, Ala., 86 So. 257. 


34. Injunection—Boycott.—It is unlawful, even 
in the absence of statute, for two or more per- 
sons acting in concert or combination to resort 
to force, intimidation, threats, or violence to 
secure the accomplishment of the objects they 
have in view, though they in good faith believe 
that such methods are necessary to protect their 
interests, or to engage in a boycott not to pro- 
mote their own interests or legitimate business 
but to injure the trade or business of another.— 
booker & Kinnaird y. Louisville Board of Fire 
Dadarectvee, Ky., 224 S. W. 451. 


35. Multiplicity of Suits—A trespass of a 
continuous nature, the constant recurrence of 
wkich renders a remedy at law inadequate, un- 
less by a multiplicity of suits, affords sufficient 
ground for relief a injunction.—Stroup v. Frank 
A. Hubbell Co., N. M., 192 Pac. 519. 


36. Insurance—Extension of Premium. — A 
proviso, in a clause as to automatic extension, 
upon nonpayment of premiums, as nonpartici- 
pating term insurance that “if any indebtedness 
exists against this policy at the time of such 
nonpayment, the amount of this policy shall be 
reduced in the ratio of the indebtedness to the 
then cash value,’ was void as against public 
policy, as inflicting a burden or penalty for for- 
bearance or use of money over and above the 
interest rate, and discriminating against a bor- 
rowing, as distinguished from a nonborrowiixz, 
— holder.—Security Life Ins. Co. of America 

. Watkins, Ky., 224 S. W. 462. 


37. Misrepresentation.—A policy of life in- 
surance issued upon an application in which is 
contained a representation by the insured that 
one of his parents had died of measles, and was 
in good health until within two weeks prior to 
such death, may be avoided by the insurer, upon 
a showing that such parent died of pulmonary 
tuberculosis, instead of measles.—-Harris v. New 
York Life Ins. Co., W. Va., 104 S. E. 121. 


38. Intoxicating Liquors—<Aiding and Abet- 
ting.—A person who goes to a distillery merely 
to buy whisky is not guilty of aiding and abet- 
ting in its unlawful manufacture.—State v. 
Sykes, N. C., 104 S. E. 83 

39. Judgment—Partial Conclusiveness. — A 
decree in equity of a state court directly adjudg- 
ing that plaintiff had no title to the suriace of 
a lot as against defendant, which owned the 
coal thereunder, held conclusive on that ques- 
tion and a bar to a subsequent action petween 
the same parties, in which the right to recover 
was dependent on proof of titie in plaintiit.—- 
Guzzi v. Delaware & H. Co., U. S. C. C. A., 266 
Fed. 513. : 

40. Landlord and Tenant — Forfeiture. — 
Equity has jurisdiction of a suit to relieve a 
tenant from forfeiture of his estate because of 
failure to pay the rent reserved at the time re- 
quired by the terms of his lease.—Bonfils v. 
Ledoux, U. S. C. C. A., 266 Fed. 507. 

41. Option to Renew.—In forcible detainer, 
where the defendants claimed a lost lease gave 
them an option to renew, evidence that some 
time before the expiration of the lease they were 
preparing to build was admissible as tending to 
contradict their claim of option, even though it 
was not admissible to show waiver.—Cohn v. 
Rudneck, Cal., 192 Pac. 461. 

42. Performance by Tenant.—An agree- 
ment between landiord and tenant that, if the 
tenant will make certain alterations and im- 
provements, the landlord will execute written 
option to extend the lease on stated terms for 
an addit‘onal period, is valid and enforceable, 
when performed on one side, as by the tenant.— 
Stone v. 434 Broadway Realty Corporation, N. 
Y., 184 N. ¥. S. 6. 

43. Maritime Liens—Needs of Vessel.—Mari- 
time liens are based on the needs of the vessel 
for obtaining credit for necessary supplies dur- 
ing the voyage, and are not intended for the 
protection of persons furnishing supplies, as are 
mechanics’ liens, and a maritime lien does not 
arise merely because the supplies furnished 
were appropriated to the vessel by its owner 
subsequent to their purchase. —Piedmont & 
George’s Creek Coal Co. v. Seaboard Fisheries 
Co., U. S. S. C., 41 Sup. Ct. 1. 

44, Marriage—Anulliment.—A court of chan- 
cery, by virtue of its ordinary equity powers, 

















possesses jurisdiction to entertain a suit for the 
purpose of annulling a marriage supposed to be 
void, or as to the validity of which some doubt 
may exist.—Crouch v. Wartenberg, W. Va., 104 





17. 
_ 45. Cohabitation.—Where marriage rela- 
tions ceased on husband's discovery that wife 
had not obtained divorce from other husband, 


the mere resumption of cohabitation subsequent 
to the granting of the divorce was insufficient 
in husband's action to establish a common-law 
marriage, in absence of proof that they did so 
with a mutual understanding that they should 
accept each other as husband and wife.—Mc- 
Connell v. McConnell, Mich., 179 N. W. 33. 

46. Confidential Relationship.—A ‘confiden- 
tial relationship exists between those contem- 
plating marriage, that demands frankness and 
truthfulness as to all facts that would affect 
the decision of either party, and imposes an af- 
firmative duty to inform each other of all facts 
material to their contemplated marriage, not 
alone because such facts may affect the deci- 
sion of the parties, but because the state and 
community have interests by reason of the prop- 
erty rights involved and the possible issue of 
the marriage.—Smith v. Smith, N. Y., 184 N. Y. 
S. 135. 

47. Master and Servant—Hiring Out Servant. 
—Where an employer leases or hires his em- 
ployes to another without their knowledge or 
acquiescence in the change of relationship, the 
original employer is not thereby relieved from 
liability for injuries sustained by the servant in 
the course of his employment.—C es mm 1 
& G. Ry. Co. v. Trout, Tex., 224 S. W. 47 

48. Independent Contractor.—W heme labor- 
ers employed by a contractor are subject to the 
control of the employer and may be discharged 
by the latter, the contractor is, as respects the 
mployment and control of the laborers, not an 
independent contractor.—Talmage v. Tift, Ga., 
104 S. E. 91 

49. Mines and Minerals—Estoppel.—The gen- 
eral manager of a coal company has no implied 
authority to dispose of or incumber to another 
company any part of its leasehold estate, never- 
theless, when done upon good consideration ac- 
cruing to it, and his principal by subsequent 
acts and conduct ratifies his unauthorized acts, 
it is thereby estopped to deny his authority.— 
Standard Island Creek Coal Co. v. Shamrock 
Coal Co., W. Va., 104 S. E. 106. 

50. Trespass.—In an action for the unlaw- 
ful removal of coal by wrongfully extending 
mining operations into adjoining property, the 
measure of damages depends upon whether the 
wrongful act was done willfully and with 
knowledge of the violation of the property 
rights of another, or innocently, through the 
mistaken belief of the trespasser as to his own 
rights, due to excusable ignorance of the facts 
upon which such rights depend.—Petrelli et al. 
v. West Virginia-Pittsburgh Coal Co., W. Va., 
104 S. E. 103. 

51. Mortgages—Assumption of Debt.—Where 
mortgagor’s purchaser does not assume pay- 
ment of mortgage debt, the purchaser is not 
personally liable therefor.—Braun v. Crew, Cal., 
192 Pac. 631. 

52. Municipal Corporations — Subcontractors. 
—lIt is to the interest of the city that subcon- 
tractors be assured payment for labor and ma- 
terials furnished the contractor to remove 
temptation to slight their work, so that the city 
can require a bond for the payment of such 
subcontractors, though not expressly authorized 
to do so.—William H. Toner & Co. v. Long, N. 
H., 111 Atl. 311. 

53. Obstructing Justice—Resisting Officer.— 
To ‘obstruct’ a public officer means to oppose 
that officer. It does not mean to oppose or im- 
pede the process with which the officer is armed, 
or to defeat its execution, but that the officer 
himself shall be obstructed.—Knoff y. State, 
Okla., 192 Pac. 596 

54. Partnership—Adoption of Contract. — A 
contract. made by one who afterward became a 
partner, becomes the contract of the copartner- 
ship, when adopted by it with the consent of all 
the parties interested.—Great Western Mfg. Co. 
v. Elledge, Colo., 192 Pac. 498. 

55. Patents—Essential Features.—The Miles 
patent, No. 1,168,820, for a portable tire vulcan- 
izing apparatus, the essential feature of which 
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is the substitution of a solid for the liquid fuel 
of the prior art, with the result of making vul- 
canization, not only much cheaper, but more 
efficient, and so simple that the operation may 
be performed by persons wholly unskilled, held 
to disclose patentable invention and also in- 
fringed.—Low v. McMaster, U. & C. C. A. 266 
Fed. 518. 


56. Physicians and Surgeons — Confidential 
Relation.—The relation between physician and 
patient is confidential, and the law demands the 
strict good faith in all transactions arising 
therefrom, and will scrutinize closely all deal- 
ings between the parties; but, if it is satisfac- 
torily shown that the patient has freely and 
voluntarily disposed of his property in accord- 
ance with his wishes, and his capacity is ap- 
parent, the existence of the confidential relation 
will not prevent a disposition to the physician. 
—Cole v. Wolfskill, Cal., 192 Pac. 549. 


57. Principal and <Agent—Declarations of 
Agent.—Agency cannot be proved against an- 
other by evidence of the declarations of an 
agent; and, where one purports to act as agent 
for another, that fact of itself is not sufficient 
evidence upon which to submit the question of 
agency to the jury.—Thorp Qil & Specialty Co. 
v. Home Oil Refining Co., Okla., 192 Pac. 573. 


58. Fictitious Payee.—The intention of an 
agent as to the payee of drafts drawn by him 
being fictitious must be imputed to his princi- 
pal, where within the scope of his authority 
as agent, to make the drafts payable to bearer 
under. Negotiable Instrument Act.—American 
Hominy Co. v. National Bank of Decatur, IIl., 
128 N. E. 391. 


59. Railroads—Setting Out Fire—aA railroad 
company cannot escape liability for a fire start- 
ed by one of its engines, by showing that the 
fire united with another of no responsible origin, 
and that plaintiff’s property was destroyed by 
the combined fires, if it appears that the rail- 
road fire was a material element entering into 
the destruction of the property.—Anderson v. 
Minneapolis, St. P. & S. S. M. Ry. Co., Minn., 179 
N. W. 45. 

60. Reformation of Instruments—Mistake. — 
Mistake for which reformation of contract will 
be granted must be “mutual;” that is, the con- 
tract must be written in terms which violate the 
understanding “J both parties.—Wilhite v. Wil- 
hite, Mo., 224 S. 448. 

61. «heated Sea A Oe de- 
fendant automobile owner, who had injured 
plaintiff pedestrian, an aged woman, secured her 
signature to her release for $200 by representing 
that it was merely a receipt for moneys pro- 
cured from his insurer, plaintiff was not bound 
by the release. and could maintain action for 
her injuries.—Coke vy. Timby, Utah, 192 Pac. 624. 


62. Sales—Implied Warranty.—Under St. 1919, 
§ 1684t—15. where one orders from a dealer in 
tractors a specified machine, there is an implied 
warranty on the part of the dealer that the 
machine shall be new, as within the contempla- 
2 of both parties —Fox v. Boldt, Wis., 179 N. 
+ 2 


63. Prior Breach. — A buyer, who first 
breached the contract, cannot recover damages 
for the seller’s failure to perform.—Kokomo 
Steel & Wire Co. v. Macomber & Whyte Rope 
Co., Ind., 128 N. E. 362. 

64.————-Severability. — Where the different 
items of goods ordered are not inherently inter- 
dependent. but easily severable. the contract 
may be either severable or entire, depvending 
on its terms and the intention of the parties, to 
be ascertained from their language, the char- 
acter of the merchandise, the attendant circum- 
stances. and their acts—B. R C. Bottle Co. v. 
Peaslee-Gaulbert Co.. Ky, 224 S. W. 468. 

65. Waiver.—Where the purchaser sent to 
the seller a telegram. stating his ground of ob- 
jection for refusine the goods. and refusing to 
give his note for the price, this amounted to a 
waiver «1 other obiections, of which the then 
had knowledge and which he could have urged — 
Tuegle v. R. M. Green & Sons, Ga., 104 S. E. 85 

66. Shipving—Loss of Time—In a suit bv a 
charterer for damage to the mast of the shin. 
necessitating repairs before her next voyace. 
libelant held entitled to allowance for time lost 
while thev were heing made, without deduction 
because it was time when she should have been 





drydocked under the terms of the charter, where 
she was not, or because the time was utilized 
for making other minor repairs, which wouid 
not have necessitated laying her up.—Hines y. 
Sangstad S. S. Co., U. S.C. C. A., 266 Fed. 502. 


67. Statutes—Practical Construction. — The 
contemporaneous and practical construction of a 
Statute by a state administrative tribunal, whose 
duty it is to carry the statute into effect, whiie 
not absolutely controlling upon the courts, is 
entitled to the most respectful consideration, 
and ought not to be overruled without cogent 
reasons.—Ginnochio v. Hydraulic Press Brick Co.. 
J. 8S. D. C., 266 Fed. 564. 


68. Trespass—Nominal Damages. — One in 
possession of land may recover nominal damages 
for wrongful entry upon his possession, though 
he suffers no substantial damage.—Lee y. Lee, 
N. C., 104 S. E. 76. 


69. ‘Trusts—Comity.—In an action to deter- 
mine the ownership of trust funds on deposit in 
a savings bank in New York, in trust for nieces 
of decedent, residing in Massachusetts, the law 
of Massachusetts would govern as a matter of 
comity between the states, and where no nub- 
lic policy operated in favor of the claimants re- 
siding ina ‘ema country.—Morris v. Sheehar.,. 
N. Y., 184 N. Y. S. 121. 


70. Vendor and Purchaser—Forged Deed.— 
The recording statutes furnish no protection to 
those who claim as innocent purchasers under 
a forged or otherwise — deed.—-Highbrock v. 
Gavin, S. D., 179 N. W. 

71. Rescission. — eit performance of the 
contract for the exchange of property and pos- 
session thereunder by plaintiff does not defeat 
his right to rescind the contract for fraud, 
where the performance was completed before 
he acquired notice of the fraud.—Arnold v. 
Hosmer, Ia., 179 N. W. 92. 

72. Waiver—Any acts by the purchaser, 
after learning of the fraud, which indicated an 
intent on his part to abide by the contract, 
waived his right to rescind for the fraud. —Spit- 
ler v. Perry Town Lot & Improvement Co., Ia., 
179 N. W. 69. 

73. Wills—Contestant.—Party who had ren- 
dered services for testator pursuant to testator’s 
promise to bequeath land to such party held not 
entitled to contest will. under Rev. St., art. 3236, 
being merely a creditor of the testator, and not 
a ‘person interested” in the estate, within such 
statute.—Daniels v. Jones, Tex., 224 S. W. 476. 

74. Intention. — Testator’s intention must 
appear from the will itself in connection with 
the testator’s property, objects of his bounty, 
and circumstances, and evidence of extrinsic 
circumstances cannot be considered for the pur- 
pose of giving effect to some supposed intention 


the testator may have had, but had not —_ 


ed in will.—Miller v. Brinton, Ill, 128 N. E 

75. Intent.—A will must be contained in a 
writing, but no formal testamentary instrument 
is required, and if it adequately sets forth the 
testamentary intent that is enough, and a will 
may take the form of an assignment, or of a 
deed, or of a power of attorney, or of a letter, 
or of a promissory note, or of an order, and may 
assume the form of any instrument, or be ab- 
solutely informal.—In re Benrett’s Will, N. C., 
103 S. E. 917 

76. Partial Intestacy.—A construction of a 
will resulting in a partial intestacy will be 
avoided, unless the language of the will is such 
as to compel it.—Herron v. Stanton, Ind., 128 
N. E. 363. 

77. Repugnancy.—Where there is an irrec- 
oncilable repugnancy between two provisions 
of a will, the first must stand and the latter be 
rejected.—Hiller v. Herrick, Ia., 179 N. W. 113. 

78.——Testamentary Capacity—The test as 
to unsoundness of mind is whether or not tes- 
tator was able and competent to appreciate the 
natural objects of his bounty and the value and 
extent of his property.—In re Smith’s Will, N. 
Y., 184 N. Y¥. S. 143. 

79. Undue Influence. —while mere sugges- 
tions or requests of disinterested parties to a 
testator would not constitute undue influence, 
the slightest suggestion of one bearing the con- 
fidential relation of attorney to a testator, es- 
pecially where such attorney is the beneficiary 
under the will, might constitute “undue in- 
fluence.’”—Hunter v. Battiest, Okla., 192 Pac. 575. 





